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In the  m a tte r of

JOHN EDWARD TENCZA and
CHRISTINE M. TENCZA, husband and
wife
2741 West Piazza Drive
Meridian, Idaho 83642

SECURITIY DMSION'S MOTION TO
ALLOW TELEPHONIC TESTIMONY
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AMERICAN ELDER GROUP, L.L.C., an
Arizona limited liability company
7779 East Nestling Way
Scottsdale, Arizona 85255
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Arizona Corporation Commission
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AMERICAN ELDER GROUP, INC., a
Nevada corporation fa American
Investment Management Group, Inc., a
Nevada corporation
2050 Russett Way
Carson City, Nevada 89703
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PHILLIP ROBERT OHST and MARY
ELIZABETH OHST, husband and wife
1837 West Claremont Street
Phoenix, Arizona 85015
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GREGORY GRANT GROH and GAIL A. )
GROH, husband and wife, )
5237 East Michelle Drive )
Scottsdale, Arizona 85254 )
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Re sponde nts .

Th e  S e c u rit ie s  Div is io n  ("Div is io n ") o f th e  Ariz o n a  C o rp o ra t io n  C o m m is s io n  h e re b y

26 moves for leave to present the telephonic testimony of prospective Division witness Mrs. Anna

Tjaden ("Mrs. Tjaden") during the hearing of the above-referenced matter beginning on August 13,
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2007. This  re que s t is  ma de  on the  ba s is  tha t, a lthough this  individua l ca n provide  te s timony tha t

will p rovide  ke y in fo rma tion  a t th is  a dmin is tra tive  he a ring , s pe c ia l c ircums ta nce s  p re ve n t he r

pe rs ona l a ppe a ra nce  in P hoe nix, Arizona  during the  cours e  of this  proce e ding.

For th is  re a s on a nd o the rs  more  fu lly a ddre s s e d  in  the  fo llowing Me mora ndum of P oints

5 a nd Authoritie s , the  Divis ion's  Motion to Allow Te le phonic Te s timony should be  gra nte d.

6 ME MO R ANDUM O F  P O INTS  AND AUTHO R ITIE S

7 I. INTRODUCTION
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The  Divis ion a nticipa te s  ca lling Mrs . Tja de n a s  a  ce ntra l witne s s  to this  he a ring. Mrs .

Tja de n inve s te d in the  Unive rsa l le a se  time sha re  progra m through Re sponde nt John E. Te ncza

("Te ncza "). S he  ca n provide  re le va nt informa tion conce rning he r inve s tme nt in the  Unive rs a l

lea se  and how she  came  to inves t through Tencza . As  an inves tor, she  had communica tions  with

Te ncza . Va rious  docume nts  (Exhibits  S -69 through S -75) re ce ive d by the  Divis ion from Mrs .

Tja de n ha ve  be e n dis close d to oppos ing counse l in this  proce e ding. He r te s timony will provide

evidence  centra l to a  number of the  Divis ion's  a llega tions aga inst the  Respondents  in this  case .

The  physica l appearance  of Mrs . Tjaden, however, is  complica ted by the  fact tha t she  is  93

yea rs  old, require s  a  whee lcha ir to ambula te  and has  recently re loca ted to anothe r s ta te  to re s ide

with he r da ughte r. Tra ve ling to P hoe nix to a ppe a r a t the  upcoming he a ring would be  a  ha rdship

for he r a nd he r fa mily. Due  to he r a ge , she  ca nnot tra ve l a lone  a nd a t le a s t one  fa mily me mbe r

would be  re quire d to tra ve l with he r. Accordingly, she  a nd he r fa mily ha ve  re que s te d tha t she  be

a llowe d to te s tify te le phonica lly.

Mrs . Tjaden can offe r highly proba tive  evidence  in this  ma tte r, ye t faces  cha llenges  due  to

he r age  tha t prevent he r from appea ring in Phoenix to te s tify in this  ma tte r. Allowing he r to te s tify

te lephonica lly will pe rmit re levant evidence  to be  pre se rved and introduced. In addition, a ll pa rtie s

will have  a  full opportunity for ques tioning without unduly burdening the  witness .
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1 11. ARGUMENT

2 A. Telephonic Testimony in Administrative Hearings is Supported Both

Under Applicable Administrative Rules and through Court Decisions
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The  purpos e  of a dminis tra tive  proce e dings  is  to provide  for the  fa ir, s pe e dy a nd cos t

e ffe ctive  re s olution of a dminis tra tive ly jus ticia ble  ma tte rs . For tha t purpos e , the  le gis la ture

provide d for s tre a mline d proce e dings  a nd re la xe d a pplica tion of the  forma l rule s  of e vide nce .

a dminis tra tive  ca se s . The  e vide nce  submitte d in a n a dminis tra tive  he a ring ne e d not ris e  to the

le ve l of forma lity re quire d in a  judicia l proce e ding, a s  long a s  it is  "s ubs ta ntia l, re lia ble  a nd

proba tive ." In a ddition, the  Commiss ion promulga te d rule s  of pra ctice  a nd proce dure  to e nsure

jus t and speedy de te rmina tion of a ll ma tte rs  pre sented to it for cons ide ra tion. See, e .g., A.A.C.

R14-3-l01(B), R14-3-109(K). Allowing Mrs . Tja de n to te s tify by te le phone  will provide  re lia ble

tes timony and preserve  Respondents ' right to cross-examina tion.

Cons is te nt with the s e  a dminis tra tive  rule s , courts  ha ve  routine ly a cknowle dge d tha t

te lephonic te s timony in adminis tra tive  proceedings  is  pe rmiss ible  and mee ts  the  requirements  of

proce dura l due  proce s s . In TWM Cus tom Fra ming v. Indus tria l Commis s ion of Arizona , 198

Ariz. 41 (2000), for ins ta nce , the  a ppe lla nt cha lle nge d the  va lidity of a n ALJ 's  judgme nt, pa rtly

on the  fa ct tha t the  ALJ  ha d a llowe d two of the  Indus tria l Commis s ion's  witne s s e s  to a ppe a r

te le phonica lly. The  Court initia lly note d tha t te le phonic te s timony wa s  s upe rior to  a  me re

transcription of te s timony because  the  te lephonic medium "prese rves  pa ra linguis tic fea tures  such

as  pitch, intona tion, and pauses  tha t may a ss is t the  ALJ  in making de te rmina tions  of credibility."

S e e  TM W Cus tom Fra ming, 198 Ariz. a t 48. The  court the n we nt on to re cognize  tha t "ALJ s

a re  not bound by forma l rule s  of e vide nce  or proce dure  a nd a re  cha rge d with conducting the

he a ring in a  ma nne r tha t a chie ve s  s ubs ta ntia l jus tice ." Id. a t 48, e a ting

Based on these  observa tions, the  Court he ld tha t the  te lephonic testimony offered in this  case  was

fully cons is tent with the  requirement of "subs tantia l jus tice ."

A numbe r of othe r s ta te  courts  ha ve  re cognize d tha t, in the  ca se  of a dminis tra tive  a nd

s ome time s  civil proce e dings , te le phonic te s timony is  pe rmis s ible  a nd cons is te nt with  the

requirements  of procedura l due  process. See, e .g., Babeoek v. Employment Divis ion, 72 Or. App.

486, 696 P .2d 19 (1985) (court a pprove d Ore gon Employme nt Divis ion's  proce dure  to conduct

e ntire  he a ring te le phonica lly), WAC. v. County of Viva s , 124 Wis . 2d 238, 369 N.W. a d 162

(1985), review denied by 125 Wis .2d 583, 375 N.W.2d 215 (1985) (court pe rmitte d te le phonic

3
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expe rt te s timony in commitment hea ring). Ultima te ly, courts  cons ide ring this  is sue  have  reached

the  conclus ion tha t, a t le a s t in the  ca se  of adminis tra tive  hea rings , "fundamenta l fa irness" is  not

compromised through the  a llowance  of te lephonic te s timony.

The  te le phonic te s timony re que s te d in the  pre se nt ca se  fits  squa re ly within the  inte nt of

the se  holdings . The  prospe ctive  te s timony of Mrs . Tja de n will be  re lia ble  a nd proba tive  a nd will

me e t a ll re quire me nts  of "subs ta ntia l jus tice ." In othe r words , e vide nce  be a ring on the  outcome

of this  tria l will not be  ba rre d, a nd Re sponde nts  will s till ha ve  e ve ry opportunity to que s tion the

witness about her testimony and about any exhibits  discussed.
7 B.
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The Arizona Corporation Commission has a well-recognized history
of permitting telephonic testimony during the course of
administrative hearings
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In light of the  re laxed evidentia ry and procedura l rule s  gove rning adminis tra tive  hea rings

in Arizona , a nd be ca us e  te le phonic te s timony doe s  not je opa rdize  the  funda me nta l fa irne s s

unde rlying the se  proce e dings , this  tribuna l ha s  re pe a te dly re cognize d a nd a pprove d the  use  of

te le phonic te s timony in the ir a dminis tra tive  he a rings  to introduce  proba tive  e vide nce . This

position has  been borne  out in a  number of previous hearings . See , Ag., In the  matte r of Yuca tan

Re s orts , Inc. e t a l., Docke t No. S -03539A-03-0000; In the  ma tte r of Cha mbe r Group, e t a l.,

Docke t No. 03438A-00-0000; In the  matte r of.Ioseph Michae l Guess , Sr., e t a l., Docke t No.

S-03280A-00-0000; In the  ma tte r ofForex Inves tment Se rvices , Docke t No. S -03177A-98-000.

The  Divis ion is  s e e king pe rmis s ion to introduce  the  te le phonic te s timony of only one

witness , on whom it would crea te  a  subs tantia l burden to appea r in pe rson. Cons is tent with pas t

de te rmina tions  in this  forum, le a ve  to introduce  the  te le phonic te s timony of this  pros pe ctive

witness  is  warranted.
1 9

III. C O NC LUS IO N
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P e rmitting Mrs . Tja de n to te s tify te le phonica lly a t the  upcoming a dminis tra tive  he a ring

a llows  the  Divis ion to pre sent re levant witness  evidence  tha t is  subs tantia l, re liable  and proba tive ,

fundamenta lly fa ir to the  witness, and does not compromise  Respondents ' due  process rights .
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The re fore , the  Divis ion re s pe c tfully re que s ts  tha t its  motion to  a llow te le phonic  te s timony

be  gra nte d.

RES P ECTFULLY S UBMITTED th is / day of July, 2007.

By
William W. Black
Staff Attorney, Arizona Corporation
Commission Securities Division
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